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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

--- 000 ---

STATE OF HAWAI ‘1, Plaintiff-Appellee
VS.

CASEY DUNCAN, Defendant - Appel | ant

NO. 22491

APPEAL FROM THE SECOND Cl RCUI T COURT
(CR. NO. 97-0667(2))

APRI L 28, 2003

MOON, C.J., LEVINSON, NAKAYAMA, and ACOBA, JJ.,
and CI RCU T JUDGE CHANG, ASSI GNED BY REASON OF VACANCY
CPI NI ON OF THE COURT BY MOQON, C.J.
Following a jury trial,! defendant-appellant Casey

Duncan was convicted of theft in the first degree, in violation
of Hawai ‘i Revised Statutes (HRS) 8§ 708-830.5 (1993). On appeal,
Duncan contends that the trial court: (1) nmade erroneous
evidentiary rulings with respect to the testinony of certain
wi tnesses; (2) erred in denying his notion for w thdrawal and

substitution of counsel; (3) erroneously instructed the jury

1 The Honorabl e Shackley F. Raffetto presided over both the trial and
pretrial proceedings.
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regardi ng the presunption of innocence; and (4) abused its

di scretion in inmposing a ten-year termof inprisonment. Duncan
al so contends that there was insufficient evidence to support his
conviction of theft in the first degree.

For the reasons discussed herein, we hold that the
trial court erred in allowng the prosecution to elicit testinony
froma wtness without first requiring the prosecution to lay the
proper foundation, pursuant to Hawai‘i Rul es of Evidence (HRE)
Rul e 613. Accordingly, we vacate Duncan’s conviction of and
sentence for theft in the first degree and renmand this case for
further proceedi ngs consistent with this opinion.

. BACKGROUND

At trial, several w tnesses testified, including
Duncan. The substance of their testinony is sumarized bel ow.

A. Lynette Stefanov

Lynette Stefanov is the district manager of the Sultan
Conpany, which owns jewelry stores throughout the United States.
Stefanov testified that HF Wchnman, Sultan’s Kaanapali store,
was robbed on June 12, 1997. The jewelry taken fromthe store
had a retail value of $1,403,841.94 and a whol esal e val ue of
$553, 701.00. Stefanov testified that Panel a Rogers was an
enpl oyee at the HF Wchnan store and resigned after confessing

her involvenent in the theft to the police.
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B. Det ective Karl Freitas

Detective Karl Freitas of the Maui Police Departnent,
who was in charge of the investigation, testified that, on July
29, 1997, Rogers gave a statenment inplicating herself, as well as
Scott Tenpki ns and Norman Kaui, in the comm ssion of the theft.
After Rogers confessed, Freitas canvassed jewelry stores and pawn
shops in the area for information, including Maui Gold
Manuf acturi ng, where Freitas spoke with the owner, Brian MCoy,
and one of his enpl oyees, Casey Duncan. Freitas testified that
he spoke to Duncan “face-to-face” on about three occasions
regarding the theft, but Duncan did not provide any infornmation.

C. Nor man Kaui

Kaui, testifying pursuant to a plea agreenent entered
into with the prosecution, stated that he and Tenpkins decided to
i nvol ve Rogers, Duncan, and another individual, identified as Tim
Schroeder, in the crinme. Kaui testified that he offered to pay
Duncan $300 in exchange for nmelting gold for a few hours. Duncan
agreed. On June 12, 1997, Duncan net Kaui at a roomin the
Enbassy Suites Hotel to nelt gold. They were joined by Schroeder
and Tenpkins, who arrived at the hotel room carrying a |arge
backpack and | eather briefcase. Kaui testified that Tenpkins
unl oaded the stolen jewelry fromthe backpack and briefcase onto
the floor. Kaui observed that Duncan | ooked “pretty amazed and

surprised.” Kaui, Tenpkins, and Schroeder proceeded to renove
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the price tags and genstones fromthe jewelry. Kaui then
instructed Duncan to set up his nelting dish and start nelting
the gold. Duncan conplied. According to Kaui, after Duncan had
nmelted the gold for about fifteen m nutes, the snoke al arm went
of f, and everyone packed up and left the hotel. Before |eaving,
Kaui told Duncan, “Don’t worry about it. [’'ll just call you.”
Kaui al so noted that, at sone point before Duncan started nelting
t he gold, he paid Duncan $300 and a “little bag of marijuana.”
Kaui stated that neither he nor Tenpkins verbally threatened
Duncan, but that Tenpkins had “waved [his] gun around.” Further,
on redirect exam nation, Kaui testified that there was “[n]o way”
t hat Duncan coul d have wal ked out at any tine fromthe hotel room
and say that he did not want to be a part of the theft.

Kaui also testified that he called Duncan the foll ow ng
norning to arrange another neeting at the hotel to finish nelting
the gold. Kaui noted that Duncan seened “nervous” and that he

“had to talk [Duncan] into” neeting himagain. Kaui stated, “I

tal ked [Duncan] into this. | asked himover and over, | said
[ Duncan], you have to do this. | said, | knowit’'s not -- it
wasn’t planned like that. |I'msorry.” Duncan finally agreed to

return on the condition that he be paid another $300 and that
“all the stones [be] taken out of the jewelry by the tinme he

[got] there” to do the nelting. That evening, Duncan arrived at
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the hotel and spent about three or four hours nelting the rest of
t he gol d.

On cross-exam nation, Kaui admitted that Duncan did not
know that there would be a theft when his services were first
procured. Kaui also related that, while at the hotel on June 12,
1997, Tenpkins had his shirt open, which revealed his “nuscul ar”
build and “a nunber of tattoos,” one on his stonmach reading
“crimnal mnded.” Moreover, Tenpkins was carrying a “bl ack
aut omati ¢ handgun” and seenmed “nervous and excited.” Kaui stated
that he felt “threatened” by Tenpkins’s behavior and that he was
forced to call Duncan the next day about finishing the nelting of
the gold. Kaui noted that Duncan was not only reluctant to cone
back, but “reluctant to even hear froni Kaui

D. Def endant Casey Duncan

Duncan testified on his own behalf, stating that Kau
had approached himwith a job to design a “panther pin” and to
melt down sonme gold, which was nothing unusual in the jewelry
busi ness. Duncan agreed to neet Kaui at the Enbassy Suites
Hotel. He met Kaui and Schroeder at the hotel restaurant and was
pai d $300. Thereafter, the three men went to the hotel room
According to Duncan, when Tenpkins arrived at the hotel room he
spoke to Kaui and Schroeder for sone tinme. Tenpkins and
Schroeder then left the roomand returned with “two big duffle

bags.” Duncan stated that he becane “very nervous,” explaining:
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Everyt hi ng was happening. The air in that place just went
static. [Tenpkins] took his shirt off alnost imrediately,
his top of his junp suit revealing his body which was
covered in tattoos and letters about this size across his
stomach and chest, a very legible | read “crimnal mnded.”

He had a very large handgun right in his belt
underneath that. He had tattoos on his chest and on his
arms and was sweating profusely, and was very anxi ous, very
nmuscul ar nman al so.

He unl oaded the — he put the bags in the bathroom and

unl oaded them \While | was not — | was in the living room
still at this time, up and down off the couch very nervous
about what was happening, still not know ng what was going
on.

The way he was noving[,] the gun had kind [sic] cane out of
his pants one to three tinmes while this was happeni ng
before. He was cocking the gun, taking it out, putting it
back in the pants, going to the bal cony through the bedroom
back through the bathroom Was acting very, very nervous
and very anxi ous.

Duncan testified that he noticed the price tags on the jewelry
and admtted that he “assuned that they had robbed a jewelry
store.” When Kaui told Duncan to start nelting the gold, Duncan
stated: “At that point | was trying to clear ny mnd of what was
happening. At that point | knew that | could not wal k out of
that hotel room and | knew that the consequence of wal ki ng out
of that hotel room would be drastic to ne.”

A short time after he started nelting the gold, the
snoke al arm went off, and Duncan stated, “l al nost was thankf ul
because | thought that this was it; that was the end. Sone type
of security or authority figure would conme into the room and
di scover what was goi ng on, which didn’t happen[].” In the
presence of Tenpkins, Kaui instructed Duncan to pack up his
tools, go directly hone, and “not to stop for any reason.”

Duncan conplied. On the way hone, Duncan received a call on his



* %% FOR PUBLICATION * * *

cel l ul ar phone from Kaui, who again instructed himto go directly
home. Once at home, Duncan received another call from Kaui, who
tried to calmhimdown. Duncan stated that he did not call the
pol i ce because he “was in fear for [his] life.” Specifically,
Duncan testified:

These nmen were -— obviously had robbed a jewelry store at
gun point. And the man, Scott Tinkins [(sic)], was very
life threatening to me. That evening he did not verbally
accuse or threaten my life, but in a bunch of different ways
he threatened ny life that night. And | was scared for ny
life.

And they told ne not to talk to this [sic] to anyone
and absolutely do not talk to the police about this, and so
| did not. | was very scared and confused, and | did not
contact the police.

Accordi ng to Duncan, Kaui phoned himthe next norning
and told himthat he had to return to the hotel to finish nelting
the gold. Kaui also told Duncan, “I’'lIl do whatever it takes to
get you back,” which Duncan interpreted as a threat. After the
phone call, Duncan “reluctantly” went back to the hotel, where he
met Kaui and Tenpkins, who had his gun at his side. Kaui gave
Duncan anot her $300. Although he clainmed he was “very, very,
very uneasy and nervous and sick to [his] stomach about this
whol e thing,” Duncan nelted the rest of the gold. Wen he was
finished, Kaui and Tenpkins warned Duncan to keep qui et and not
go to the authorities. They also informed himthat “they would
be in contact with” him which scared Duncan.

Duncan testified that he thought his |[ife was “in

jeopardy from|[Tenpkins].” Therefore, he no |longer stayed in
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Lahaina after work to “hang out with sone friends,” but rather
went straight home. About a week or two after nelting the gold,
Duncan saw Kaui and Tenpkins at an intersection, and they again
instructed himto keep quiet. About a nonth |later, Kaui and

Tenpki ns visited Duncan at work. At that tinme, Kaui “kind of

jokingly, but it wasn’t joking to ne at all, notioned with |like a
gun in his hand putting his foot on soneone’s throat . . . . And
said, ‘If anyone were to rat on us, pow, we’'d wack them’”

Duncan understood this to be an “absolute threat agai nst [his]
life.”

On cross-exam nation, Duncan deni ed having asked for
$300 nore to finish nelting the gold. Duncan conceded, however,
that, “despite being given opportunities to admt to the police
[ his] knowl edge and role in this theft, [he] never did so prior
to [his] arrest.” Shortly after his arrest, Duncan stated he
| eft Hawai‘i and refused to return voluntarily.

Rogers, the enployee of the HF Wchnan jewelry store,
was also called as a witness; the prosecution called Brian MCoy,
t he owner of Maui Gold Manufacturing and Duncan’s enpl oyer, and
anot her detective fromthe Maui Police Departnent, Richard
Staszyn, as rebuttal w tnesses. The testinony of and events
surroundi ng these witnesses are sunmari zed and di scussed infra in

connection with the analysis of the points raised on appeal.
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The jury returned a verdict of guilty on the first

degree theft charge, and Duncan tinely appeal ed.
1. DI SCUSSI ON

Because the trial court’s evidentiary rulings in this
case are dispositive, we need not address Duncan’ s renai ni ng
poi nts on appeal, except for his final contention that there was
i nsufficient evidence to support his conviction. W begin our
anal ysis by addressing the evidentiary rulings.

A Evi denti ary Rulings

1. Standards of Review
“Different standards of review nust be applied to trial
court decisions regarding the adm ssibility of evidence,
depending on the requirenments of the particular rule of evidence

at issue.” State v. Staley, 91 Hawai‘i 275, 281, 982 P.2d 904,

910 (1999) (citations, brackets, and internal quotation marks
omtted). Wth respect to HRE Rul e 403, “which require[s] a

‘judgnent call’ on the part of the trial court,” the appropriate
standard of review on appeal is abuse of discretion. |d.

(quoting Walsh v. Chan, 80 Hawai‘i 212, 215, 908 P.2d 1198, 1201

(1995) (citation onmtted)). “An abuse of discretion will be
found where the trial court clearly exceeds the bounds of reason
or disregards rules or principles of law or practice to the

substantial detrinment of a party litigant.” State v. Pacheco, 96

Hawai ‘i 83, 94, 26 P.3d 572, 583 (citation and internal quotation
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signals omtted), reconsideration denied, 96 Hawai‘i 83, 26 P.3d

572 (2001).

In contrast, evidentiary rulings concerning rel evance
under HRE Rul e 402, inasnmuch as the application of the rule can
only yield one correct result, are reviewed under the right/wong

standard. See State v. Wiite, 92 Hawaii 192, 204, 990 P.2d 90,

102 (1999).
Simlarly, the adm ssion of evidence of bias or notive
under HRE Rules 609.1 or 613(b) is reviewed under the right/wong

standard. See State v. Otiz, 91 Hawai < 181, 189, 981 P.2d

1127, 1135 (1999), as anended on reconsideration; State v. Kauhi,

86 Hawai ‘i 195, 197, 948 P.2d 1036, 1038 (citing State v.

Bal i sbi sana, 83 Hawai ‘i 109, 114, 924 P.2d 1215, 1220 (1996)),

reconsi deration deni ed, 86 Hawai‘ 195, 948 P.2d 1035 (1997).

Wth respect to the admssibility of rebuttal
testinmony, the standard on appeal is abuse of discretion. This

court has decl ared that [t]he introduction of evidence in
rebuttal and in surrebuttal is a matter within the discretion of
the trial court and appellate courts will not interfere absent

abuse thereof.’” Takayama v. Kai ser Foundation Hosp., 82 Hawai ‘i

486, 495, 923 P.2d 903, 912 (1996) (quoting Yorita v. Ckunoto, 3

Haw. App. 148, 156, 643 P.2d 820, 826 (1982) (citation omtted)).

-10-
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2. Issues Relating to the Testimony of Rogers

(a) background

At trial, Rogers was first called as a witness by the
prosecution. On cross-exam nation, Rogers testified that, after
she started working at the jewelry store, Tenpkins began “to tel
[ her] essentially kind of frightening stories about his
activities.” Wuen defense counsel asked about the nature of
these stories, the prosecution objected, claimng that the
testimony would reveal “prior bad acts that are unsubstanti ated
and did not result in convictions of [Tenpkins].” The court
observed that “[t]here’s no evidence to show that M. Duncan knew
any of these stories.” |In response, defense counsel argued that

the testinony was relevant to show how Tenpki ns and Kaui “get
peopl e involved and did the sane thing with Casey Duncan” and
that it, therefore, supported Duncan’s defense of duress.

Al t hough the court sustained the prosecution’s objection, defense
counsel requested that he be allowed to ask only general
guestions about the nature of the stories because the prosecution
had rai sed the issue of Tenpkins telling stories to Rogers. The

prosecution agai n objected, and the court sustained the objection

under HRE Rul e 403.2

2 HRE Rul e 403 provides that, “[a]lthough rel evant, evidence may be
excluded if its probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury, or by
consi derations of undue delay, waste of time, or needl ess presentation of
cunul ative evi dence.”

-11-
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Rogers was subsequently recalled as a defense w tness
during its case-in-chief and testified that, approximtely one
week before the theft, Kaui and Tenpkins had told her stories
about the “dire consequences” suffered by people who had crossed
them Rogers stated that she believed Kaui and Tenpkins told her
the stories “so that [she] would be scared enough to cover for
them”

(b) analysis

On appeal, Duncan clains that the trial court erred in
refusing to allow Rogers to testify about the “frightening
stories” of Tenpkins’'s prior bad acts pursuant to HRE Rul e 403.
Duncan argues that Rogers’s testinony supported the defense’s
t heory of duress.

The defense of duress is codified in HRS § 702-231

(1993) and states in relevant part:

(1) It is a defense to a penal charge that the
def endant engaged in the conduct or caused the result
al | eged because he [or she] was coerced to do so by the use
of, or a threat to use, unlamful force against his [or her]
person or the person of another, which a person of
reasonable firmess in his situation would have been unabl e
to resist.

(5) In prosecutions for any offense described in this
Code, the defense asserted under this section shal
constitute an affirmati ve defense. The defendant shall have
t he burden of going forward with the evidence to prove the
facts constituting such defense, unless such facts are
supplied by the testinmny of the prosecuting w tness or
circunmstance in such testinmony, and of proving such facts by
a preponderance of the evidence pursuant to section 701-115.

There are no Hawai ‘i cases that address whet her evidence of a

third party’ s prior bad acts may be introduced to support a

-12-
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defense of duress. W, therefore, look to other jurisdictions
for gui dance.

In State v. Bockorny, 863 P.2d 1296 (Or. C. App.

1993), the defendant was convicted of five counts of aggravated
murder and one count of nurder after she and her husband were
tried separately for causing the victinms death. The defendant
asserted the defense of duress, claimng that her husband s

viol ent and abusive character “was an essential elenent of her
def ense of duress because she had to show that her fear of him
was reasonable.” 1d. at 1298. The Oregon Court of Appeals

di sagreed, holding that the husband’ s “violent relationship with
a former girlfriend, his past convictions[,] and his prior bad

acts were not relevant or essential to showing that, at the tine

[the defendant] commtted her crimnal acts, she was conpelled to
do so.” 1d. (enphasis added).

Rel evant evi dence is defined as “evidence havi ng any
tendency to nake the existence of any fact that is of consequence
to the determ nation of the action nore probable or |ess probable
than it would be without the evidence.” HRE Rule 401. 1In the
present case, the defense sought to introduce testinony by Rogers
regardi ng stories she had overheard about Tenpkins' s prior bad
acts. However, Rogers’s know edge of Tenpkins’'s past acts could
not make Duncan’s claimof being coerced into nelting the gold

nore or | ess probable. As the trial court observed, there was no

-13-
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evi dence that Duncan knew any of the stories about Tenpkins’'s
past acts. Accordingly, we hold that Rogers’s testinony
regardi ng Tenpkins’s prior bad acts was not relevant to Duncan’s
cl aimof duress and was, therefore, inadm ssible under HRE Rul e
402 (providing that “[e]vidence which is not relevant is not
adm ssi bl e”).

We recogni ze that the trial court in the present case
excl uded Rogers’s testinony based on HRE Rul e 403, which
presupposed that the evidence sought to be admtted was rel evant
evi dence. Neverthel ess, “we have consistently held that where
the decision belowis correct it nmust be affirned by the
appel l ate court even though the lower tribunal gave the wong

reason for its action.” State v. Taniguchi, 72 Haw 235, 240,

815 P.2d 24, 26 (1991) (citing State v. Rodrigues, 68 Haw. 124,

134, 706 P.2d 1293, 1300 (1985) (citation omtted)). Thus, we
affirmthe trial court’s ruling regardi ng Rogers’s testinony.
3. Prosecution’s Rebuttal Witnesses

As previously stated, the prosecution called Duncan’s
enpl oyer, Brian MCoy, and Detective Richard Staszyn as rebuttal
W tnesses. On appeal, Duncan argues that the prosecution failed
to lay proper foundations under HRE Rule 609.1 for MCoy’s
testi nony and under HRE Rule 613 for Staszyn’s testinony. Duncan
al so argues that the testinony of both rebuttal w tnesses should

have been presented in the prosecution s case-in-chief and,

- 14-
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therefore, constitutes inproper rebuttal. W address each
W t ness separately.

(a) MCoy’'s testinony

McCoy was called as a witness by the prosecution to
rebut a portion of Duncan’s testinony. On recross-exam nation,
t he prosecution had asked Duncan whet her he recall ed MCoy giving
hi m advi ce regarding this case. Defense counsel objected to the
prosecution’s |line of questioning, arguing that the question
assunmed facts not in evidence and that the answer to the question
woul d elicit inadm ssible hearsay. The trial court sustained the
defense’s objection. The prosecution then asked Duncan, w thout
objection, “Did you speak to M. MCoy after he had | earned of
your arrest and involvenent in this case?” Duncan responded that
he had.

On direct exam nation of MCoy, the prosecution asked
McCoy whet her he recall ed speaking to Duncan after he was
rel eased frompolice custody. Defense counsel objected, arguing
that McCoy’'s testinony was inproper rebuttal. The prosecution
responded that McCoy’'s testinony was intended to rebut Duncan’s
claimthat he was telling the truth by show ng his notive to
fabricate. The trial court allowed the prosecution to continue

its line of questioning:

-15-
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Q [By the prosecution] Thank you. Sir, as | was

sayi ng, do you recall speaking to Casey Duncan and

gi ving him advice regarding this particular case and

t hese changes?

[ By McCoy] Yes.

And when you spoke to him do you recall telling him

the only way he would or could deal with this was to

try and convince everybody that he nust be the biggest

village idiot in town or the npst naive guy in town?

A That was not quite the wording -- | think the actua
wordi ng was that -- through a series of decisions --
had [sic] transformed hinmself fromrather than a
heroi c character into only being able to survive by
est ablishing himself as the village idiot.

Q To try and rely on that and convi nce people of that?

A Perhaps it’s a poor thing to say, but | was angry.

Q>

In his objection before the trial court, Duncan argued
that McCoy’'s testinony constituted inproper rebuttal. |Insofar as
Duncan did not raise an objection based on HRE Rul e 609.1 before
the trial court -- as he does now, we decline to address this

ground on appeal. State v. Matias, 57 Haw. 96, 101-02, 550 P.2d

900, 904 (1976) (holding that objection based on a specific
ground constitutes waiver of all other objections).

Wth respect to the specific ground raised bel ow, we
note that this court has foll owed three general rules regarding
rebuttal evidence:

First, as a general rule, a party is bound to give al
avai | abl e evidence in support of an issue in the first

instance it is raised at trial and will not be pernitted to
hol d back evi dence confirmatory of his or her case and then
offer it on rebuttal. Second, this general rule does not

necessarily apply where the evidence sought to be presented
on rebuttal is “negative of a potential defense,” even if
the evidence is also confirnmatory of an affirmative position
upon which the party seeking to present the evidence bears
the burden of proof. Third, although a plaintiff is not
required to call, during his or her case-in-chief, every
concei vabl e witness who might contradict a potential defense
witness, it is also generally true that

-16-



* %% FOR PUBLICATION * * *

[a] party cannot, as a matter of right, offer in
rebuttal evidence which was proper or should have been
i ntroduced in chief, even though it tends to
contradi ct the adverse party' s evidence and, while the
court may in its discretion adnmt such evidence, it
may and generally should decline to adnmt the

evi dence.

Takayama, 82 Hawai‘i at 497, 923 at 914 (citations omtted).

Nel son v. University of Hawai ‘i, 97 Hawai‘ 376, 384-85, 38 P.3d

95, 103-04 (2001) (internal quotation marks and sone citations
omtted). |In order to determ ne whether, based upon the
foregoing rules, the trial court abused its discretion in
al lowing rebuttal testinony, we exam ne the sequence of the
trial. |1d. at 384, 38 P.3d at 103 (citation omtted).

In its case-in-chief, the prosecution presented
evi dence that Duncan conmitted theft in the first degree. 1In his
defense, Duncan testified that he did not know, initially, that
he was being enlisted in a crimnal endeavor and that his
continued participation was the result of coercion. MCoy’s
testinmony that he advised Duncan to establish hinself as the
“village idiot” was admtted solely to attack Duncan’s
credibility. MCoy' s testinony did not provide additional
support for an affirmative position that the prosecution
attenpted to prove in its case-in-chief. Moreover, such
testi mony coul d not have been properly introduced until Duncan
pl aced his credibility at issue by testifying in the manner that
he did. Accordingly, we hold that the trial court did not err in

all owi ng McCoy’'s testinony on rebuttal.

-17-
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(b) Staszyn’s testinony

The prosecution called Detective Staszyn for the
pur pose of introducing statenments made by Duncan to Detective
Staszyn on the day of his arrest that were inconsistent with his
trial testinony. Duncan objected, arguing -- outside the
presence of the jury -- that the prosecution’s use of Duncan’s
prior inconsistent statenments violated the requirenments of HRE
Rul e 613. The prosecution asserted that Staszyn’s testinony was
adm ssi ble as an adm ssion by a party opponent under HRE Rul e
803. Duncan di sagreed, arguing that Rule 803 would allow such
testinmony in the prosecution’s case-in-chief, but not on
rebuttal. The court overruled the objection and asked the
prosecution to describe what part of Duncan’s testinony would be
di scussed. The prosecution indicated that it would cover
Duncan’s statenent that the snmoke alarminterrupted his work the
first night and the anmount he was paid. Again, Duncan objected
on the basis of HRE Rule 613. The court overrul ed the objection
and allowed Staszyn to testify. Staszyn testified, in part, as

foll ows:

Q [By the prosecution] Okay. Al I'mreferring to,
Detective, is the point in time where he was -- did he
di scuss with you the fact that he began nelting gold
t he night of the robbery in the hotel roonf

A [By Staszyn] Yes.

Q Did he explain that a snoke al arm went off at one
poi nt ?

A Yes.

-18-
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Q VWhat did he say happened after that?

A He said he began nelting the gold, and a snoke al arm
went off. He didn't particularly say who, but he said
they got the snmoke alarmto stop. He then continued
to nelt all the itenms until the two bags were enpty.

Q So did he tell you about howright after the alarm
went off, he packed up all of his tools and went hone?

A No, he didn’'t say that.

Q Did he tell you about Norman Kaui meki ng phone calls

to himon his way home?
A No, he didn’t say that.

[ DEFENSE COUNSEL]: Your Honor, could | note an
objection. This seens to be beyond the scope of the
rebuttal that we di scussed.

THE COURT: Sust ai ned.

Q [By the prosecution] So let ne get this straight. He
told you after the alarmwas [sic] went off and was

di sabl ed, he continued to nelt the gold until the two

bags were enpty?

What did he say?

He said he was paid $500 and a bag of nmarijuana.
Any mention of $300 two different tines?

No.

A [By Staszyn] Yes.

Q Did he ever nention com ng back a second ni ght?
[ DEFENSE COUNSEL]: Same objection?

A [By Staszyn] No.
THE COURT: Overrul ed.

Q [By the prosecution] Did you ever -- did you ask him
how long it took himto nelt the gold that night?

A [By Staszyn] Yes.

Q What was his answer?

A Two hours.

Q And for that time, did you ask himhow much he was
pai d?

A Yes.

Q

A

Q

A

As previously stated, Duncan clains that the
prosecution failed to lay a proper foundation pursuant to HRE
Rul e 613 for Staszyn’s testinmony. HRE Rule 613(b) establishes
the requirenment for admtting extrinsic evidence of a prior
i nconsi stent statenent of a witness: “Extrinsic evidence of a
prior inconsistent statement by a witness is not adm ssible
unl ess, on direct or cross-exam nation, (1) the circunstances of
t he statenment have been brought to the attention of the w tness,

and (2) the witness has been asked whet her the wi tness nmade the
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statenent.” See also State v. Eastnman, 81 Hawai i 131, 137, 913

P.2d 57, 63 (1996). This court has explained that the
“foundation requirenment is for the purpose of rekindling the
w tness’ nenory, and substantial conpliance is all that is

necessary.” State v. Pokini, 57 Haw. 26, 29, 548 P.2d 1402, 1405

(citing Duncan v. State, 335 N E. 2d 827 (Ind. App. 1975)), reh'g

deni ed, 57 Haw. 26, 548 P.2d 1402 (1976).

The prosecution concedes, and our exam nation of the
record confirms, that it failed to conply with the requirenents
of HRE Rule 613(b). However, the prosecution argues that
Staszyn’s testinony was adm ssi ble under HRE Rul e 803(a)(1) as an
adm ssion of a party opponent. W agree that Duncan’ s out-of -
court declarations to which Staszyn testified constituted
adm ssions by a party opponent, within the neaning of HRE Rul e
803(a) (1), but disagree that, as a per se matter, they were
adm ssible as rebuttal testinmony w thout conpliance with the
mandate of HRE Rule 613. Staszyn’s testinony constituted
extrinsic evidence of Duncan’s prior inconsistent statenent that
was offered specifically to inpeach Duncan. Accordingly,
conpliance wwth HRE Rul e 613 was necessary. Mreover, because
the prosecution failed to |lay a proper foundation pursuant to HRE
Rul e 613, the trial court erred in allowng the prosecution to

i npeach Duncan with Staszyn’s testinony.
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The next question, then, is whether the adm ssion of
Staszyn’s rebuttal testinony constitutes reversible error. W

have noted that

error is not to be viewed in isolation and considered purely

in the abstract. It nust be examined in light of the entire
proceedi ngs and given the effect to which the whole record
shows it to be entitled. In that context, the real question

becones whether there is a reasonable possibility that error
m ght have contributed to conviction

State v. Heard, 64 Haw. 193, 194, 638 P.2d 307, 308 (1981) (per
curianm) (citations omtted). |In the present case, Duncan’'s
credibility was the linchpin of his defenses of duress and choice
of evils. The prosecution’s failure to conmply with the

foundati onal requirenments of HRE Rule 613 deprived the defense of
a fair opportunity to respond to Staszyn’s testinony inpeaching
Duncan’s credibility. Accordingly, there is a reasonabl e
possibility that the erroneous adm ssion of Staszyn’s testinony
contributed to Duncan’s conviction.® Therefore, the error was

not harni ess.

% Dpuncan al so contends that Staszyn’'s testinony constituted inproper

rebuttal evidence because it should have been introduced as part of the
prosecution’s case-in-chief. As with MCoy’'s testinony, discussed supra
Staszyn's testinony: (1) attacked Duncan’s credibility; (2) did not provide
addi ti onal support for an affirmative position the prosecution attenpted to
prove in its case-in-chief; and (3) would not have been proper in the
prosecution’s case-in-chief. Therefore, we find no nmerit to this contention.
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B. Suf ficiency of the Evidence

1. Standard of Review
The test on appeal regarding sufficiency of the
evi dence is whether there is substantial evidence to support the

conclusion of the trier of fact. See State v. Mattiello, 90

Hawai ‘i 255, 259, 978 P.2d 693, 697 (1999). *“Substantia
evi dence” is “credible evidence which is of sufficient quality
and probative value to enable a person of reasonable caution to
support a conclusion.” 1d. (brackets and citations onmtted).
Additionally, “evidence adduced in the trial court rnust be
considered in the strongest light for the prosecution when the
appel l ate court passes on the |legal sufficiency of such evidence
to support a conviction.” 1d. (citations and internal quotation
mar ks omtted).
2. Analysis

After the prosecution rested, defense counsel noved for
a judgnment of acquittal, arguing that the prosecution presented
insufficient evidence to support a conviction. The court denied
the notion. On appeal, Duncan clains that the prosecution
presented insufficient evidence to support his conviction of
theft in the first degree. W disagree.

As noted supra, a claimregarding the sufficiency of
the evidence requires this court to determine if the prosecution

presented credi bl e evidence of sufficient quality and probative
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val ue to enable a person of reasonable caution to support the
determ nation of the trier of fact. Theft is defined by HRS

§ 708-830 (1993): “A person commts theft if the person does any
of the followng: (1) Obtains or exerts unauthorized control
over property. A person obtains, or exerts control over, the
property of another with intent to deprive the other of the
property. . . .” Specifically, a person commts the offense of
theft in the first degree “if the person conmits theft . . . [o]f
property or services, the value of which exceeds $20,000.” HRS
§ 708-830.5 (1993). Thus, pursuant to HRS 88§ 708-830(1) and
708-830.5(1)(a), the material elenments of theft in the first

degree are that the defendant intended to:

(1) obtain or exert control over the property of another;

(2) deprive the other of his or her property; and

(3) deprive anot her of property that exceeds $20,000 in
val ue.

See State v. Cabrera, 90 Hawai i 359, 367, 978 P.2d 797, 805

(1999). Accordingly, the issue in this case is whether, viewed
in the light nost favorable to the prosecution, credible evidence
of sufficient quality and probative val ue was adduced to enable a
person of reasonable caution to support the determ nations that:
(1) Duncan intentionally obtained or exerted control over the
jewelry store’s gold; (2) Duncan intentionally deprived the
jewelry store of its gold; and (3) Duncan intentionally deprived

the jewelry store of gold that exceeded $20, 000 in val ue.
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First, the testinony of Kaui and Duncan reveal that
there was substantial evidence to prove that Duncan intentionally
exerted control over the jewelry store’s gold. Even after
realizing that the jewelry was stol en, Duncan, neverthel ess,
proceeded to nelt the gold.

Second, the testinony of Kaui and Duncan al so shows
that Duncan intentionally deprived the jewelry store of its gold.
Not only did Duncan nelt the gold and, thereby, further deprive
the store of its jewelry, but he also failed to report the crine
to the police, despite nunmerous opportunities.

Finally, the testinony of Kaui and Duncan provides
substanti al evidence that Duncan knew that the property of which
he was intentionally depriving the jewelry store exceeded $20, 000
in value. Although there is no evidence that Duncan hinsel f took
the price tags off the jewelry before nelting the gold, he did
testify that he “saw an enornous anount of jewelry laid out
all bearing price tags.” As noted supra, the jewelry’s retai
val ue was $1, 403, 841. 94 and the whol esal e val ue was $553, 701. 00,
an amount vastly in excess of $20,000. The anount of stolen
jewelry, coupled with Duncan’s expertise as a goldsmth, which he
| earned as a teenager, constituted credi ble evidence that Duncan
was aware that the gold s val ue exceeded $20, 000. Thus,
sufficient evidence was presented at trial to support the finding

that Duncan conmmtted theft in the first degree.
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I11.  CONCLUSI ON

For the reasons discussed above, we vacate Duncan’s
conviction of and sentence for first degree theft and remand for

further proceedi ngs consistent with this opinion.
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